United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






for the District of Columbia l 

coort| 

—•' Disr 


SAMUEL MORRISON BARR 


AMERICAN SECURITY AND TRUST COMPANY, 
Executor and Trustee under the Will of NANNIE 
MORRISON, Deceased, ROSEMARY BARRY Mc- 
CAVE, JOSEPH KLINGLE BARRY, PAUL W. 
Murphy, Appellees. 


Appeal from a Judgment of the District Court of the United 
States for the District of Columbia. _ 


Frederic D. McKenney, ^ \ 
John S. Flannery, 

G. Bowdoin Craighill, 

Attorneys for Appellee, 
American Security and Trust - 
Company, Executor and Trustee, 
Hibbs Building, 
Washington, D. C. 






INDEX. 


Page 

Sole Question. 1 

Pleadings. 2 

Complaint. 2 

“No Contest” Provision . 2 

Legacy to Appellant. 2 

Property Involved. 3 

Answers to Complaint . 3 

Facts. 3 

Lower Court’s Decision . 5 

Summary of Argument. 6 

Argument. 7 

By contesting will, appellant barred from receiving 
legacy, Smithsonian Institution v. Meech, 169 U. S. 

398 . 7 

No exceptions to general rule. 9 

Will contains “gift over”. 11 

No “probable cause” for contest. 11 

Cases Cited by Appellant. 15 

Conclusion. 16 

CASES CITED. 

Bender v. Bateman, 33 Ohio App. 66; 168 N. E. 574... 11 

Brush’s Estate, 154 Misc. 480; 277 N. Y. Supp. 559, 

affirmed 247 App. Div. 760; 287 N. Y. Supp. 151_9-10 

Cooke v. Turner, 14 Sim. 493 ; 60 English Reprint 449.. 10 

Friend’s Estate, 209 Pa. 442 ; 58 Atl. 853. 15 

McMillan v. Knost, 126 Fed. (2d) 235 (App. D. C.)_ 15 

Moran v. Moran, 144 Iowa 451; 123 N. W. 202. 11 

























Contents Continued. 


• • 
n 


Page 

Note, 67 A. L. R. 52, 64 . 11 

Re: Keenan, 188 Wis. 168; 205 N. W. 1001. 16 

Re: Miller, 156 Cal. 119; 103 Pac. 842 . 11 

Rudd v. Searles, 262 Mass. 490; 160 N. E. 882. 10 

Schiller v. Brenton, 247 Mich. 512; 226 N. W. 253_ 9 

Smithsonian Institution v. Meech, 169 U. S. 398, revers¬ 
ing 8 App. D. C. 490 . 6,7,8,11,16 

South Norwalk Trust Co. v. St. John, 92 Conn. 168; 101 

Atl. 961 . 

Tate v. Camp, 147 Tenn. 137; 245 S. W. 839. 


16 

16 









IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8288. 


SAMUEL MORRISON BARRY, Appellant , 


AMERICAN SECURITY AND TRUST COMPANY, 
Executor and Trustee under the Will of NANNIE 
MORRISON, Deceased, ROSEMARY BARRY Mc- 
CAVE, JOSEPH KLINGLE BARRY, PAUL W. 
MURPHY, Appellees. 


BRIEF FOR APPELLEE, AMERICAN SECURITY AND 
TRUST COMPANY, EXECUTOR AND TRUSTEE. 


SOLE QUESTION. 

Was appellant, by contesting the validity of his aunt’s 
will, barred from receiving a legacy thereunder, in view of 
the “no contest” provision in the will? 
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PLEADINGS. 

Complaint. 

This appellee, American Security and Trust Company, 
Executor and Trustee under the will of Nannie Morrison, 
deceased, filed a complaint in the District Court of the 
United States for the District of Columbia for a declaratory 
judgment and for the construction of the will, asking the 
Court to determine seven questions with respect to the dis¬ 
tribution of the estate. 

On this appeal, we are concerned only with the first ques¬ 
tion, namely: 

“Under Item Eleventh of the will, is Samuel M. 
Barry, (appellant), entitled to receive any portion of 
the estate?” (Appellant’s App. 5.) 

“No Contest” Provision. 

Item Eleventh of the will, mentioned in above question, 
provided: 

“Eleventh: In the event that any provision of this, 
my last will and testament is contested by any of the 
parties mentioned herein, the portion or portions of 
the estate to which such party or parties would be en¬ 
titled shall be disposed of in the same manner as though 
their name or names had not been mentioned herein.” 
(Appellant’s App. 4.) 

Legacy to Appellant. 

The only provision, in which appellant was named as ben¬ 
eficiary,' reads as follows: 

“Second: I give, devise and bequeath premises 1827 
Riggs Place, Northwest, in the City of Washington, 
District of Columbia, unto American Security and 
Trust Company, absolutely, and in fee simple, as trus¬ 
tees, in and upon the following uses and trusts: Funds 
derived from rent of said premise shall be equally di¬ 
vided between my Nephews, Joshua H. and Samuel M. 
Barry, both of New York City, but should he die before 
his brother Joshua H., the entire proceeds as collected 
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reverts to Joshua H. But if said Joshua Barry is not 
living at my death, his half of proceeds shall be paid to 
his widow, Rose Barry and upon the death of the afore¬ 
mentioned brothers, the entire proceeds as collected be 
paid to Rose Barry during her natural life, and upon 
her death, the property is to be sold and the proceeds 
be equally divided between her two children Mrs. Mc- 
Cave (nee Rosemary Barry) and Joseph Klingle 
Barry, both of New York City.” (Appellant’s App. 
3-4.) 

Property Involved. 

1827 Riggs Place N. W., mentioned in said Item Second 
of the will, was assessed at $5,763.00 and yields a gross rent 
of $60 per month (Appellant’s App. 3, 9, 22). 

Answers to Complaint. 

All fifteen parties named as beneficiaries in the will were 
made defendants and served with process. Six adult defen¬ 
dants, including appellant, and the guardian ad litem for 
three infant defendants filed answers. Defaults were en¬ 
tered against all other defendants (Appellant’s Brief, 6). 

In appellant’s answer, which was mentioned but not 
printed in Appellant’s Appendix (p. 16), he admitted that 
he had contested the validity of the will, but denied that he 
was thereby barred from receiving his share of the legacy. 

Facts. 

The facts were to a large extent stipulated, are undis¬ 
puted and are stated in some detail in the lower Court’s 
Findings of Fact (Appellant’s App. 18-24). 

Briefly, Nannie Morrison died on June 7, 1937, leaving a 
will, dated November 5, 1935, which was duly admitted to 
probate (Appellant’s App. 1, 5-8, 19). She was unmarried, 
79 years old, when the will was executed, and lived alone in 
a dwelling owned by her at 1714 Kilbourne Street, N. W., 
Washington, D. C. (Appellant’s App. 7, 28). 

Testatrix’ nearest relatives were two nephews, Samuel 
Morrison Barry (appellant), who was unmarried, and his 
brother, Joshua Hyde Barry, who had a wife, Rose K. 
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Barry; two children, Rosemary Barry McCave and Joseph 
Klingle Barry, and three grandchildren. All of these rela¬ 
tives lived in New York, (Appellant’s App. 19-20), except 
Joseph Klingle Barry, who had a job in Washington from 
January until October, 1936, and from January, 1937, until 
after testatrix’ death on June 7, 1937 (Appellant’s App. 28- 
29). 

All of above relatives were bequeathed legacies by the 
will (Appellant’s App. 5-8), the legacies to them aggregat¬ 
ing more than half of the estate, which was of the estimated 
total value of $29,207.01 (Appellant’s App. 3). 

Paul W. Murphy, who was charged by appellant in the 
caveat with having obtained the execution of the will by 
“fraud and coercion” (caveat amended November 22,1938, 
to include “undue influence”), (Appellant’s App. 11) had 
been a close friend of the testatrix for several years, but he 
was not related to her (Appellant’s App. 19). At the time 
of testatrix’ death in June, 1937, Murphy was 28 years old 
(Appellant’s App. 33). 

Murphy testified at the trial of the will contest that he 
met testatrix at a card party in 1931; they were both inter¬ 
ested in music and he became much attached to her; that he 
loved her as dearly as he would his own mother and she con¬ 
sidered him as her son; that for four years he called on her 
“every single night” (Appellant’s App. 33-34). When 
testatrix was stricken with appendicitis on June 4th, Mur¬ 
phy stayed with her at the hospital day and night until her 
death on June 7th (Appellant’s App. 43-44). 

A former will had been prepared for testatrix by an at¬ 
torney, Clifford P. Grant. Under date of October 18, 1935, 
Grant received a letter from testatrix, in her handwriting, 
requesting him to cancel her former will, saying that her 
affairs had changed and “I feel now that I must bequeath 
the greater part of my belongings to those who have shown 
me so much kindness during my eighteen months’ illness” 
(Appellees’ App. 4-5), the “illness” having been an in¬ 
fected jaw (Appellant’s App. 39). Testatrix then prepared 
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notes for a new will in her own handwriting when Murphy 
was not present, discussed the changes with Murphy and 
he typed the new will at his office at the Pan American 
Union (Appellant’s App. 36-38), but Murphy was not pres¬ 
ent which the will was executed (Appellees’ App. 4, 7). 

By the will, Murphy was given testatrix’ dwelling, ap¬ 
praised at $7,975.00; furniture and effects appraised at 
$483.05; 15 shares of stock of Mergenthaler Linotype Com¬ 
pany appraised at $701.25; total, $9,159.30 (less than one- 
third of total estate), and the residuary estate (Appellant’s 
App. 5-9, 22-24), but, as shown by the complete record, 
there will be no residuary estate and it will be necessary 
for the general legacies to abate pro rata to a small extent. 

Although in the caveat, appellant made the usual allega¬ 
tions that the will was not properly executed and testatrix 
was not of sound mind (Appellant’s App. 10-11), the Court 
submitted the case to the jury upon the single issue of ‘‘un¬ 
due influence” and when the jury was unable to agree upon 
that issue, the Court directed a verdict sustaining the will 
upon all issues (Appellant’s App. 2, 13-14, 20). 

Lower Court’s Decision. 

In the action to have the will construed, the District Court 
answered all seven questions in its Conclusions of Law, re¬ 
plying to the first question, as follows: 

“A. Under Item Eleventh of the will, is Samuel M. 
Barry entitled to receive any portion of the estate? 

The answer is no, and the reason for it is that the 
forfeiture clause as set forth in Item Eleventh in the 
will is binding. For the same reason Joshua H. Barry 
and Rose Barry are barred and the remainder is accel¬ 
erated, and the property should be sold and the pro¬ 
ceeds paid to the donees of the gift over.” (Appellant’s 
App. 25) 

On March 10, 1942, judgment was entered in* accordance 
with the lower Court’s rulings (Appellant’s App. 25-26), 
and none of the various parties have appealed except Sam¬ 
uel M. Barry, who was the caveator who unsuccessfuly con¬ 
tested the validity of the will. 
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SUMMARY OF ARGUMENT. 

By contesting the validity of his aunt’s will, appellant 
was barred, by Item Eleventh thereof, from receiving the 
small legacy bequeathed to him by Item Second. 

“ * * * when a testator declares in his will that his 
several bequests are made upon the condition that the 
legatees acquiesce in the provisions of his will, the 
courts wisely hold that no legatee shall without compli¬ 
ance with that condition receive his bounty # * *” 
Smithsonian Institution v. Meech, 169 U. S. 398, 415. 

The above general rule is followed by the “vast prepon¬ 
derance of American opinion.” Neither “probable cause” 
for the contest, nor failure to have a “gift over”, consti¬ 
tutes an exception to the general rule. 

Even under the minority view recognizing such excep¬ 
tions, the judgment of the lower Court in this case should be 
affirmed because the will contains a “gift over” and the rec¬ 
ord wholly fails to show “probable cause” for the contest. 
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ARGUMENT. 

By Contesting Validity of Will, Appellant Was Barred 
from Receiving Legacy. 

The record shows and appellant admits that he con¬ 
tested the validity of his aunt’s will (Appellant’s App. 
2 , 10 - 11 .) 

Item Eleventh of the will above quoted provides that in 
the event of a contest by any of the parties mentioned in 
the will, the portion of the estate to which such party would 
be entitled shall be disposed of in the same manner as 
though his name had not been mentioned in the will (Ap¬ 
pellant’s App. 7-8). 

Smithsonian Institution v. Meech, 169 U. S. 398. 

In the leading case of Smithsonian Institution v. Meech, 
which arose in the District of Columbia, the Supreme Court 
upheld the validity of a no contest clause under the follow¬ 
ing circumstances. 

Robert S. Avery bequeathed $1000 to the sisters and 
brother of his deceased wife, but provided: 

“These bequests are all made upon the condition that 
the legatees acquiesce in this will and I hereby bequeath 
the share or shares of any disputing this will to the 
residuary legatee hereinafter named.” 169 U. S. at 399. 

Smithsonian Institution was the residuary legatee, to which 
a piece of real estate was devised. Testator stated in his 
will that the real estate was his property although the title 
stood in his wife’s name. The wife’s sisters and brother, 
as heirs at law of the wife who died intestate, claimed the 
real estate, and thus disputed testator’s statement that he 
owned the property. The Supreme Court held that the 
Smithsonian Institution was entitled to the real estate and 
the $1,000 bequest. After quoting authorities, the Court 
concluded its opinion with the following paragraph: 

“The propositions thus laid down fully commend 
themselves to our approval. They are good law and 
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good morals. Experience has shown that often after 
the death of a testator unexpected difficulties arise, 
technical rules of law are found to have been trespassed 
upon, contests are commenced wherein not infrequently 
are brought to light matters of private life that ought 
never to be made public, and in respect to which the 
voice of the testator cannot be heard either in explana¬ 
tion or denial, and as a result the manifest intention 
of the testator is thwarted. It is not strange, in view 
of this, that testators have desired to secure compli¬ 
ance with their dispositions of property and have 
sought to incorporate provisions which should operate 
most powerfully to accomplish that result. And when 
a testator declares in his will that his several bequests 
are made upon the condition that the legatees acquiesce 
in the provisions of his will, the courts wisely hold 
that no legatee shall without compliance with that 
condition receive his bounty, or be put in a position 
to use it in the effort to thwart his expressed pur¬ 
poses.’ J 

Smithsonian Institution v. Meech, 169 U. S. 398, 415. 

Advocates of the theory that “probable cause” for the 
contest and the failure to have a “gift over” constitute 
exceptions to the general rule, sometimes cite the Meech 
Case as supporting their contentions because the opinion 
quotes from a text writer, Roper on Legacies, who refers 
to some very ancient cases to the effect that if there exist 
prohdbilis causa litigandi, “the non-observance of the (no 
contest) conditions will not be forfeitures,” but the conclud¬ 
ing phrase of the quotation reads as follows (Page 413, 
Meech Case): 

“But when the acquiescence of the legatee appears 
to be a material ingredient in the gift, which is made 
to determine upon his controverting the will or any of 
its provisions, and in either of those events the legacy 
is given over to another person, the restriction no 
longer continues a condition in terrorem, but assumes 
the character of a conditional limitation. The bequest 
is only quousque, the legatee shall refrain from dis¬ 
turbing the will; and, if he controvert it, his interest 
will cease and pass to the other legatee.” 
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Furthermore, in the Meech Case, there was probable 
cause for the contest. Prima facie legal title to the prop¬ 
erty was in testator’s wife, through whom her sister and 
brothers claimed title. This Court of Appeals held that 
the claimants were entitled to the property (8 App. D. C. 
490), so that they certainly had probable cause for contest¬ 
ing the statement in the will that testator, not his wife, 
owned the property. The Supreme Court of the United 
States reversed this Court’s decision; held that the prop¬ 
erty belonged to testator and, notwithstanding the evident 
probable cause for the contest, held that by disputing the 
statement made by testator in his will in regard to the real 
estate, the legatees forfeited their legacy of $1,000. In 
the Meech Case there was a gift over, so that the question 
whether the failure to have a gift over constituted an ex¬ 
ception, was not before the Court for decision. 

No Exceptions to General Rule. 

The reason for this majority rule, which upholds the va¬ 
lidity of * 4 no contest” provisions, without recognizing any 
exceptions, has been well expressed as follows: 

“If the rule is that provisions of this character in 
wills are valid and enforceable, and practically every 
court speaking on the subject so holds, the rule is a 
rule of property and should be enforced irrespective 
of the good or bad faith of the contestant. Such pro¬ 
visions serve a wise purpose; they discourage a child 
from precipitating expensive litigation against the 
estate, and encourage and reward other children in 
their effort to sustain their parent’s disposition of his 
property if such contest is precipitated; they discour¬ 
age family strife, they discourage litigation, and the 
law abhors litigation.” (Italics supplied) 

Schiffer v. Brenton, 247 Mich. 512; 226 N. W. 253. 

In a most instructive, but rather lengthy opinion, the 
numerous cases in New York are reviewed in the Matter 
of Brush’s Estate, 154 Misc. 480 ; 277 N. Y. Supp. 559, af- 
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filmed 247 App. Div. 760; 287 N. Y. Supp. 151, where the 
Court remarked that referring to “no contest” clauses as 
“in terrorem” provisos “adds nothing illuminating to a 
consideration of the subject,” but is “merely, a convenient 
phrase adopted by judges to stand in the place of a reason 
for refusing to give effect to a valid condition.” 

In the Brush Case, the Court reviewed the “three schools 
of thought” on the subject; discussed the alleged exception 
relating to the necessity for a “gift over” and the conten¬ 
tion that such a clause should not be enforced against a 
contestant having “probable cause” for the contest, and, 
citing many cases, concluded: 

“The third and final school of thought is represented 
by the vast preponderance of American opinion, typi¬ 
fied by the decision of the Supreme Court of Ohio in 
Bradford v. Bradford, 19 Ohio St. 546, page 54S, 2 Am. 
Rep. 419, which quotes and adopts the position of 
Judge Redlield in his well-known treatise on Wills: 
‘ * * * any such condition, which is reasonable,—as one 
against disputing one’s will surely is, as nothing can 
be more in conformity to good policy than to prevent 
litigation,—will be held binding and valid.’ ” (Italics 
supplied) 

Referring to various English cases, including the leading 
case of Cooke v. Turner, 14 Sim. 493; 60 English Reprint 
449, which held that “no contest” clauses were not contrary 
to public policy, the Supreme Court of Massachusetts said: 

“The result of these decisions appears plainly to be 
that a clause of forfeiture by legatee or devisee upon 
contest of the will with gift over is valid under the Eng¬ 
lish law, even though the contest be made upon probable 
cause.” (Italics supplied) 

Rudd v. Searles, 262 Mass. 490; 160 N. E. S82. 

In an Iowa case, the general rule was well expressed as 
follows: 

“A few courts have held the condition inoperative 
where the beneficiary has probable cause for the con- 
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test of the will, while still others reject all these dis¬ 
tinctions as arbitrary, and hold the condition valid and 
enforceable in all cases, w T hether the gift be of realty 
or personalty, and without regard to the cause or 
ground of contest. The latter view appears to be the 
one now generally held, and to our minds is most in 
consonance with reason and sound principle.” 

Moran v. Moran, 144 Iowa 451; 123 N. W. 202. 

Other cases sustaining the validity of “no contest” pro¬ 
visions and refusing to recognize the alleged exceptions 
thereto, will be found collected in 

Note, 67 A. L. R. 52, 64, including especially: 

Bender v. Bateman, 33 Ohio App. 66; 168 N. E. 574. 

Be: Miller, 156 Cal. 119; 103 Pac. 842. 

In the District of Columbia, the question appears to be 
definitely settled in favor of the validity of “no contest” 
clauses, by the Meecli Case, 169 U. S. 398, supra. 

Will Contains a “Gift Over”. 

Even under the minority view that a “gift over” is nec¬ 
essary, it will be noted that the will involved in this case 
not only contains a residuary clause, Item Tenth (Appel¬ 
lant’s App. 7), but Item Eleventh itself states that if the 
will is contested by any party or parties,the portion or por¬ 
tions of the estate to which such party or parties would be 
entitled “ shall be disposed of in the same manner as though 
their name or names had not been mentioned herein” (Ap¬ 
pellant’s App. 7-8. This phrase unquestionably provides 
for a “gift over” in the event of a contest. 

No Probable Cause for the Contest. 

Even under the minority view that a “no contest” pro¬ 
vision should not be enforced where there was “probable 
cause” for the contest, the judgment of the District Court 
should be affirmed, because there was no “probable cause” 
for the filing of the caveat in the present case. 
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Unfortunately the record does not contain a complete 
transcript of the testimony in the caveat proceedings, upon 
which the Trial Judge directed the jury to return a verdict 
in favor of the validity of the will upon all issues (Appel¬ 
lant’s App. 2, 13-14, 20). 

The will contest was on trial from November 21st to 28th, 
1938 (Appellant’s App. 20), but the record contains only 
the testimony offered on a single day, November 22, 1938, 
excerpts from which have been printed (Appellant’s App. 
27-49, Appellee’s App. 1-9). The other testimony, in¬ 
cluding that of seven witnesses who testified for caveatee, 
was never transcribed because of the expense involved. 

Counsel for appellee filed a motion herein for leave to 
file as an addition to the record the illuminating opinion 
delivered by Mr. Justice Joseph W. Cox reviewing the case 
and giving a more complete picture of the evidence in the 
caveat proceedings. Counsel for appellant consented to 
the granting of the motion, but the motion was overruled 
by this Court, without prejudice to an application to the 
Trial Judge to direct that a supplemental record be certi¬ 
fied and transmitted to this Court. The lower Court there¬ 
after certified a supplemental record, which has been filed 
in this Court, but it did not contain Judge Cox’ opinion 
because, although paragraph 5 of the complaint incor¬ 
porated therein all of the records in the caveat proceedings, 
Judge Cox’ opinion in the caveat proceedings had not been 
transcribed and was never presented to Judge McGuire at 
the trial of this will construction case. 

Reconsideration of the motion to add Judge Cox’ opinion 
to the record, a copy thereof being attached to the motion, 
is, however, respectfully requested, as counsel for appellant 
and appellee agree that it will throw considerable light on 
the question of “probable cause.” 

However, the record, as it stands, with the fragmentary 
testimony offered on one day of the trial of the caveat 
case, fails to show any probable cause for the contest. 

The caveat petition raised six issues, (1) the general ques- 
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tion that the paper writing was not the will of decedent; 

(2) that decedent w*as not of sound mind; (3) and (4) that 

the will was not properly executed, and (5) and (6) that 

its execution was obtained bv the exercise of fraud and 

* 

coercion exercised by Paul W. Murphy or some one un¬ 
known, the last issue being amended at the trial to include 
“undue influence” (Appellant’s App. 10-11). 

There is certainly not one scintilla of evidence in this 
record that the will was improperly executed, or that de¬ 
cedent was of unsound mind, or that there was any fraud 
or coercion, and the Court promptly directed a verdict in 
favor of caveatee on all of these issues. 

Appellant’s sole claim, therefore, that there was probable 
cause for the will contest, is based upon the fact that the 
Court first submitted the “undue influence” issue to the 
jury. When they were unable to agree, the Court directed 
a verdict sustaining the will vpon all issues (Appellant’s 
App. 20). 

At the time the will was made, testatrix was 79 years old 
and lived alone (Appellant’s App. 7, 28). Her nearest 
relatives, two nephews and their descendants, lived in New 
York and she had had little contact with them for manv 
years, with the exception of a greatnephew, Joseph Klingle 
Barry, who had a job in Washington for parts of the years 
1936 and 1937 (Appellant’s App. 28-32). 

On a few occasions, Joseph Barry called to see testatrix 
(Appellant’s App. 28-32), but he had not seen her for two 
or three months before her death in June, 1937 (Appellee’s 
App. 6). On one occasion when he called, he asked tes¬ 
tatrix why she was all dressed up and she replied “I am 
waiting for my lover” and Paul Murphy arrived soon after¬ 
wards. The old lady, who had a sense of humor, was evi¬ 
dently joking and all of the evidence indicated that there 
was nothing improper in the relationship between her and 
Paul Murphy. 

Furthermore, Joseph Barry was completely discredited 
by his owti testimony which appears in the record. Testa- 
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trix did not like him because of his drinking habits, because 
he got in “awful trouble” and testatrix “raised a rumpus” 
about his going around with a girl he loved while he was 
separated from his wife (Appellee’s App. 6-7). 

The record fails to show the slightest basis for claiming 
that Paul Murphy exercised any undue influence over 
testatrix. 

Clifford P. Grant, the lawyer who wrote an earlier will, 
described testatrix as a very “positive character.” She 
knew what she wanted and insisted on having her own way 
(Appellee’s App. 6). 

Under date of October 18, 1935, shortly before the exe¬ 
cution of the new will dated November 5, 1935, Grant re¬ 
ceived a letter from testatrix, in her own handwriting, 
requesting him to cancel her former will, saying that her 
affairs had changed and “I feel now that I must bequeath 
the greater part of my belongings to those who have shown 
me so much kindness during my eighteen months’ illness” 
(Appellee’s App. 4-5), the “illness” having been an in¬ 
fected jaw (Appellant’s App. 39). 

Testatrix prepared notes for a new will in her own hand¬ 
writing when Murphy was not present . discussed them with 
him and requested him to type the new will, which he did 
at his office (Appellant’s App. 36-38), but Murphy was not 
even present when the will was executed in the presence of 
three employees of American Security and Trust Company, 
who went to her home at her request (Appellee’s App. 4, 
7). 

All of testatrix’ near relatives, including appellant, were 
given bequests under the new will, and, as above shown, 
Murphy was given less than one-third of her total estate, 
which was of the estimated total value of $29,207.01 (Ap¬ 
pellant’s App. 3-8). 

Murphy had met testatrix in 1931; they were both inter¬ 
ested in music and he became much attached to her. He 
loved her as dearly as his own mother and she considered 
him as her son. For four years he called to see her “every 
single night” (Appellant’s App. 33-34). None of her rela- 
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tives were with her 'when she died (Appellee’s App. 9), 
but when she was stricken with appendicitis, Murphy stayed 
at the hospital day and night until her death (Appellant’s 
App. 43-44). 

All of the evidence in the record show’s that Murphy had 
a genuine affection for this lonely old lady, who was old 
enough to be his mother. Every Saturday he helped her 
buy her groceries and kept in touch with her neighbors to 
see that they watched over her when he was away (Appel¬ 
lant’s App. 34). 

As this Court pointed out quite recently, “undue influ¬ 
ence” in procuring execution of a w T ill, involves means and 
practices which are improper according to commonly ac¬ 
cepted standards, but “influence gained by kindness and 
affection v T ill not be regarded as ‘undue’ if no imposition 
or fraud be practiced.” 

McMillan v. Knost, 126 Fed. (2d) 235, decided March 
9, 1942. 

Under this definition, there is not a shred of evidence in 
this record that Murphy exercised any undue influence over 
testatrix. As a result of his kindness to her, she remem¬ 
bered him in her will, but she did not forget her own rela¬ 
tives, including appellant, even though she had had little 
contact w’ith them for years. 

Cases Cited by Appellant. 

In Friend’s Estate , 209 Pa. 442 ; 58 Atl. 853, one of the 
five cases cited by appellant, it was held that the “probable 
cause” exception was in effect in Pennsylvania and that 
there w r as probable cause in that case, but the following 
expression in the opinion is significant: 

“If it is not clear, or if it is doubtful whether there 
vns probable cause, the will of the testator should be 
regarded as supreme, and his direction to forfeit car¬ 
ried out.” 
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In the case of Tate v. Camp, 147 Tenn. 137; 245 S. W. 839, 
the Court held that “the decisions are practically unani¬ 
mous in holding such (no contest) provisions valid,” but 
after a contest was instituted by testator’s son, the parties 
accused of undue influence compromised by voluntarily re¬ 
linquishing $138,000 of the $221,000 given them by the will. 
The contest was not, therefore, prosecuted to a conclusion. 

In re: Keenan , 188 Wis. 163; 205 N. W. 1001, the Court 
held (contrary to the great weight of authority), that a “no 
contest” provision in a will is against public policy and in 
that case it was stipulated between the parties that the con¬ 
test was instituted upon probable cause. 

In South Norwalk Trust Co. v. St. John, 92 Conn. 168; 
101 Atl. 961, the Court recognized the probable cause excep¬ 
tion, but upheld the forfeiture of the legacy saying: 

“The facts of record are silent as to whether this 
contest was begun in good faith, and whether there vras 
probable cause and reasonable justification. The stipu¬ 
lated facts do not bring the case within the exception.” 

Similarly, even conceding, for the sake of the argument, 
that probable cause constitutes an exception to the general 
rule, the undisputed facts do not bring this case within the 
exception. 

Four of the five cases cited in appellant’s brief, there¬ 
fore, are either contrary to the great weight of authority 
or they do not apply to the situation in the present case. 
The remaining case, Smithsonian Institution v. Meech, fully 
supports appellee’s contentions, as above shown. 

CONCLUSION. 

The “no contest” clause, Item Eleventh of the will, is 
valid under the law in force in the District of Columbia, as 
announced in the Meech Case, and its validity is supported 
by the great weight of authority in other jurisdictions. 

The alleged exceptions are not recognized by the “vast 
preponderance of American opinion,” and, in any event, 
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they do not apply to this case, because the will herein in¬ 
volved contained a “gift over” and the record wholly fails 
to show that there was “probable cause” for the institution 
of the caveat proceedings by appellant. 

The wishes of the testatrix, as expressed in her will, will 
be defeated if appellant is permitted to receive his legacy 
after putting the estate to the considerable expense of de¬ 
fending the caveat proceedings, which were instituted by 
him without any justification whatever. 

It is, therefore, respectfully submitted that the judgment 
of the District Court should be affirmed. 

Frederic D. McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

Attorneys for Appellees, 

American Security and Trust 
Company, Executor and Trustee. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLEE. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Administration No. 51921 

In the Matter of the Estate of NANNIE MORRISON 
also known as NANCY MORRISON 


AMERICAN SECURITY & TRUST COMPANY, as Exec¬ 
utor, alligned by order of Court as Plaintiff , 

v. 

SAMUEL MORRISON BARRY, alligned by order of 

Court as Defendant 


Transcript of Shorthand Report of Proceedings Had and 

Testimony Adduced 

Before Mr. Justice Cox 

November 22, 1938. 

• •••#••••# 
85 Bruce S. Colton 


Direct Examination 


Q. Your name is Bruce S. Colton? A. Yes, sir. 

Q. And you are a member of the Bar of this Court, Mr. 
Colton? A. I am. 

Q. And what is your occupation? A. I am Estate Clerk 
at the American Security & Trust Company. 
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Q. Employed in what department? A. The Trust De¬ 
partment. 

Q. Did you ever know Miss Nannie Morrison, 

86 whose will is involved in this case? A. I did. 

• * . • • * • # * • * 

A. I should say some week or ten days later she 

87 called me and asked me if I would bring some wit¬ 
nesses up to prove the will, to execute the will, and 

she wanted me to come that afternoon, and I could not go 
that day, and I told her I could come the following day. 

Q. Did she talk to you over the telephone herself? A. 
She did. 

Q. And in response to that request from her, did you, 
the next day, go out to her house again? A. The next day 
I went out. 

Q. And you went with whom? A. Mr. Elbert Eliasoij 
and Mr. Rossman. 

Q. And they were also employees of the Trust Company? 
A. Correct. 

Q. Is that correct? A. Yes. 

Q. What occurred when you went out the second time? 
A. WTien I went out the second time she had the will pre¬ 
pared which had been typed, and she handed me the will— 
well, when we got there she was upstairs and she called out 
of the wdndow and asked that we wait; we just stepped in 
and she said she would be right down. We went in and 
waited probably a question of two or three minutes, just a 
few minutes, and she came downstairs and then she handed 
me the will and asked me if I would read it over, and I did, 
and I asked her if she understood, if that was what she 
wanted, and she was rather emphatic about it, and she said 
yes. 

Q. What was that? A. She was rather emphatic about 
that, that that was what she wanted, and when she 

88 signified it was I proceeded with the execution of the 
will. 
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Q. How was it executed? Who signed it first, if you 
know? A. She signed it first. 

Q. And then— A. (Interposing) Then the other two 
witnesses; after, I asked her—then I asked her again, after 
she had signed it, if she vrould explain what the paper writ¬ 
ing was, and she said her last will and testament, and I 
asked her if she wished us to witness it, and she said yes, 
and we proceeded to witness it. 

Q. That is the procedure you usually follow? A. Usual 
procedure. 

Q. Was anyone else present at that time? A. No one, 
only the witnesses. 

Q. Was anyone present on the occasion of your first in- 


terview with her ? A. No one. 

#*•*••* 

• * 

• 

107 Clifford P. Grant 

»•••••# 

• • 

• 

Direct Examination 

#•••••* 

t 

• • 

• 

Q. Your name is Clifford P. Grant? A. 

Correct. 



Q. And vou are a member of the Bar of this court? A. 
Yes. 

Q. Did you know Nannie Morrison? A. Yes, sir. 

Q. At one time did you represent her as her attorney for 
the purpose of drawing a will? A. Yes. 

*##*••**•• 

108 Q. Now, how long did that will remain in your pos¬ 
session? A. This will remained in my possession, 
that is executed, until I received a letter from her instruct¬ 
ing me to destroy it. 

Q. I hand you what purports to be a letter and purports 
to be signed by N. Morrison, and I ask you if that is the 
letter she addressed to you asking you to destroy it (hand¬ 
ing a paper writing to the witness) ? A. (After examining 
the document last referred to) This is the letter, Mr. 
Cantrell. 
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110 Cross-Examination 

#*#*#*#**• 

Q. Mr. Grant, when you got this letter which has been 
offered in evidence—T notice it is dated October 18, 1935— 
around about that time did you have any of this conver¬ 
sation with her over the telephone? A. I remember dis¬ 
tinctly having a conversation with her within a few weeks, 
I believe, after having received that letter. She called the 
house to talk to Mr. Criser, my father-in-law, and who han¬ 
dled her real estate, collected her rents, and took care of 
repairs and that sort of thing, and I asked her how she w r as, 
and so forth, and she wras complaining then of her jaw; 
she had a tooth condition which was quite bad, and she said 
over the phone at that time that, perhaps as an explanation 
of her instructions to destrov the will, she wanted to look 
after those who had shown an interest in her. 

Q. Now, in order to refresh your recollection, I would like 
to read to the jury this very short letter because, in refer¬ 
ring to it I think it better that the jury know what 

111 it is. 

This is dated October 18, 1935, and reads: Dear 
Mr. Grant, I am ready to ask that you have the will that 
you drew up for me some time ago destroyed. My affairs 
have changed materially since I last saw you and I will be 
compelled to make a different distribution of my effects and 
have been advised to employ a banking company to manage 
my few* investments. You wall be remembered for your time 
that was spent in arranging the former document. I feel 
now that I must bequeath the greater part of my belongings 
to those w’ho have showm me so much kindness during my 
eighteen months’ illness. I am still in a horrible condition 
and do not know’ how T soon or how' it will finally end. Trust¬ 
ing you and your family are all well, very sincerely, N. 
Morrison, 1714 Kilbourne Place. 

After you received that you did talk with her? A. Yes. 

Q. Did you see her ? A. I think I saw her once or twice, 
Mr. Craighill. 
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Q. And did you tell her that you had canceled the will or 
destroyed the will? A. I told her I had followed her in¬ 
structions. 

Q. I see. At that time did she—What was your observa¬ 
tion of her as to whether she was of sound or unsound mind? 
A. There was no question about her being of sound mind. 

Q. And in the years that you dealt with her was she a per¬ 
son of positive character or was she easily influenced? A. 
Of quite positive character, very discriminating of mind; 
she knew what she wanted and she would not tolerate any 
diversion from what she wanted. 
*•••••#••• 

Joseph Klingle Barry 

Cross-examination. 

159 Q. Then you were in Washington in June, 1937, 
when she died? A. I was, that is right; I was in 

Washington when she died. 

Q. How long was it prior to her death that you last saw 
her ? A. I should say two or three months. 

Q. And you said that she told you that Mr. Paul Murphy 
did not smoke or drink. Did she accuse you of smoking and 
drinking? A. She knew T I did. 

Q. She knew you did? A. Surely she knew I did. 

160 Q. And you spoke of her saying that Mr. Murphy 
did not run around with young girls. Did she com¬ 
plain of your running around with young girls ? A. She 
did not complain of that; I had a perfect right to do it. 

Q. And you did do it, is that correct? A. No, I won’t 
say it is right; I won’t say it is right; I have been separated 
from my wife for a period of nine years. I think as a free 
man and separated I have a right to do as I want the same 
as she has a right to do as she wants. 

• *##•*••#* 
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161 Q. Under this same letter, after speaking of hav¬ 
ing only one room, she says, * * * when Joe was on 

here before, he got himself into awful trouble.” 

Do you know what she refers to there ? A. Awful trouble? 
No, I don’t recall any particular trouble, no. 

Q. Did not some one call up and threaten to shoot you 
and say that you were going around with his wife 

162 and that was brought to Miss Morrison’s attention? 
A. Not that I know of. 

A. I stayed two or three days. What you are alluding to 
happened the latter part of 1936 when I way away from 
there, when that particular thing referred to happened. 

Q. What is the particular thing? A. I do not know as 
I have to answer. I do not know as it has any bearing on 
my being a witness in this particular case. 

163 Mr. Craigliill: I think it has. I appeal to the 
Judge and see if it should be answered. 

The Court: Just state the nature of it. 

The Witness: The fact was— 

The Court (interposing): If you know what he is refer¬ 
ring to. 

The Witness: I certainly do. The fact was I happened 
to meet a young girl and this young girl was separated from 
her husband at that time, from her husband, and I loved the 
girl very much and she felt the same way about me, and 
we started going together, and that is the answer to that; 
that is what she is alluding to. That is what I told her my¬ 
self. I told her and she raised a particular rumpus to think 

I would do something like that. 

• *•••»•••• 

Paul W. Murphy 

Direct Examination 

177 Q. Were you present at the time the will was 
signed by Miss Morrison? A. No, sir, I was not 
present. 
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183 Q. Mr. Murphy, you have testified as to the extent 
to which you saw her and communicated with her by 
telephone, and so forth. Did you ever see any of her rela¬ 
tives at her house? A. No. In the period I have known 
Miss Morrison, in a period of some six years, the only per¬ 
son to my knowledge who has ever been in her home was 
Joseph Klingle Barry. 

Q. How often did you see him there? A. I saw him on 
one night. 

Q. One occasion? A. Yes, sir. 

Q. And with that one exception you have never seen any 
of them? A. No, with that one exception, and I called her 
every single night. 

• •*#•••••• 

193 Q. Coming to the time of her death, did you see 
anything of her when she was stricken with appen¬ 
dicitis? You knew she was stricken with appendicitis ? A. 
Yes, the neighbors called me right away because I was the 
only person who took care of Mrs. Morrison, and they called 
me and I went over there right away, * * * 

• •####***• 

Q. Did you see her in the hospital? A. Oh, yes, I went 
with Miss Morrison, went right along with her. 

Q. How long was she in the hospital ? A. She was in the 
hospital three days. 

• •••••••*« 

194 Q. Then how often did you see her when she was in 
the hospital at the time of the operation? A. I -was 

with her all the time at the hospital; the only time I wasn’t 
with her was when the nurse told me I looked quite badly 
and should get out for a little fresh air. 

Q. On Sunday, June 6, the day before her death, how 
long did you stay at the hospital ? A. I stayed at the hos¬ 
pital until, it must have been about ten-thirty, and then I 
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had a call at two o ’clock in the morning telling me that she 
was sinking, and I immediately got in my car and went to 
the hospital and stayed until her death at nine o’clock. 

********** 

Q. Now, during the last two or three days of her 
195 last illness, did you see any of her relatives there at 
all? A. No, I did not, none of her relatives. 

• ••*•••**• 






